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Stipulation

It is hereby stipulated by the parties hereto, that

the Clerk of the Circuit Court of Appeals shall print

the following parts only of the record which are

deemed material to the hearing of the writ of error

in this case, to-wit: Complaint; answer to com-

plaint; reply to answer; verdict of jury; judgment

of dismissal; assignment of errors; bill of excep-

tions; order settling bill of exceptions; petition for

writ of error; order allowing writ of error; bond

on writ of error ; order extending time ; citation and

writ of error, and this stipulation.

That in printing the above portions of the record,

the designation of the Court, title of the case, verifi-

cations and endorsements may be omitted except on

the first page.

RAY & DENNIS,

Attorneys for Plaintiffs in Error.

GEORE T. REID, and

J. W. QUICK,

Attorneys for Defendant in Error.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

NOV 27 1911

JAMES C. DRAKE, Clerk.

By Albert P. Close, Deputy."
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Complaint

Comes now the plaintiff and for cause of action

against the defendant herein, complains and alleges

as follows

:

I.

That the plaintiff Daisy Morgan is the surviving

wife of Charles Morgan, deceased, and that each of

the said plaintiffs is a resident of Thurston County,

State of Washington; that the plaintiff William E.

Morgan is a minor of the age of 12 years, the plain-

tiff Marvin W. Morgan is a minor of the age of 10

years, the plaintiff Gladys M. Morgan is a minor of

the age of 8 years, the plaintiff Fay I. Morgan is a

minor of the age of 7 years, the plaintiff Estella V.

Morgan is a minor of the age of 6 years, the plain-

tiff Harold M. Morgan is a minor of the age of 4

years; that said minors are the surviving children

of Charles Morgan, deceased, and reside with their

mother the plaintiff herein. That Daisy Morgan is

at this time the duly appointed Guardian ad Litem

of the said William E. Morgan, Marvin W. Morgan,

Gladys M. Morgan, F. I. Morgan, E. V. Morgan and

Harold M. Morgan, appointed by this Court for the

purpose of joining in this action and prosecuting

this action on the part of the minors with the plain-

tiff Daisy Morgan.

II.

That the defendant is a corporation organized and

existing under and by virtue of the laws of the State

of Wisconsin, owning and operating a railway, oper-

ated by steam through the County of Thurston, State
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of Washington, and has a principal place of business

within the County of Thurston.

III.

That there is within the City of Tacoma, County

of Pierce, State of Washington, a certain unimproved

street not as yet dedicated to the public, but beside

which houses are built, known as Junette Street.

That in one of the said houses on the 29th day of

January, A. D. 1910, one Charles Morgan, now de-

ceased, husband of the plaintiff Daisy Morgan and

father of the minor plaintiffs herein resided with

his family. That to reach the said house, the cus-

tomary way and the only practical mode of travel

was to take what is known as the Center Street or

Jefferson Avenue Car line to the terminus of the

said line, and from there walk by a regular well

beaten path to Junette Street.

IV.

That the said path in question leads from the

terminus of said car line directly to the tracks of

the defendant over the right of way of the defend-

ant. That for over a year prior to the said 29th

day of January, A. D. 1910, and on said day, it was
customary for the men and women working in the

mills, and in the houses in the said vicinity and the

people residing in and around the said Junette

street and the streets adjacent thereto, to pass along

the said path up to the railroad tracks of the said

defendant, then to walk upon the said tracks for a

distance of about one hundred yards or more to an-

other path, and from thence to go to their homes.
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V.

That said route was the regular, customary and

only practical route for pedestrians to go in that

vicinity and was known by the defendant to be the

regular and customary route, and known to the

servants and agents in control of the trains to be

the regular and customary route, and there was

upon the tracks for this space of one hundred yards

more or less between the path leading to the

railroad track and the path leading from the track

on the opposite side large numbers of people, men,

women and children continually passing and re-

passing without any objection on the part of the

defendant and with the consent of the defendant.

VI.

That there were two tracks upon the right of way

at the point in question and it is the customary and

regular method of travel for West bound cars and

engines to travel on the North track, and for East

bound cars to travel on the South track. That about

two hundred yards to the east where the said beaten

path from the terminus of Jefferson Avenue car

line meets the said tracks is a curve beyond which

cars cannot be seen, while to the west is a clear space

for a distance of half a mile or thereabouts.

VII.

That on the night of the 29th of January, A. D.

1910, the said Charles Morgan, deceased, accompan-

ied by two neighbors left the street car and walked

along the path and upon the said car tracks in the

regular manner of the purpose of going to their
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respective homes in the regular method of travel to

the said homes. That said Charles Morgan, deceased,

before going upon the said tracks looked to see if

there was any car or engine coming from the West

and seeing there was none, chose the safer side of

the right of way, to-wit: the North track for the

reason that cars and engines coming from the East

would come around the curve on the South track.

That while upon the said track, an engine owned by

defendant and operated by a servant of the defend-

ant was negligently, carelessly and wantonly, and

in utter disregard of the rights of said Charles

Morgan deceased and other pedestrians whom they

had reason to believe would be upon said track, al-

lowed to run upon the North track although going in

an easterly direction, around said curve and into and

over the said Charles Morgan.

VIII.

That the said defendant was running and oper-

ating said engine and said cars at a reckless rate of

speed without any head light thereon, and on a track

where it knew pedestrians were likely to be and

around a curve where it knew it was for pedes-

trians to get any warning, and without any signal

or warning or head light of any kind to show to said

Charles Morgan deceased it was upon the said track

it was on, utterly regardless of the rights and the

safety of the pedestrians, and especially of said

Charles Morgan deceased, and wantonly and negli-

gently at said time ran its engine into, struck, ran

over and killed the said Charles Morgan, husband
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and father of the plaintiffs herein. That the said

defendant so ran its engine and cars on the said

North track and around said curve, well knowing

that the plaintiff's said husband and father and the

pedestrians coming along said track would not ex-

pect said engine and said cars to be upon said North

track, and that from the time of the discovery would

not have time to get off of said track to a place of

safety, and that because of the negligence of the

defendant in so operating its trains or engine, the

plaintiff's husband and father was killed.

IX.

That the said defendant was guilty of negligence

in the premises, and the negligence of the defendant

was the cause of the injuries by which the plain-

tiffs' husband and father died.

X.

The plaintiff alleges that the said husband and

father was a teamster, the owner of a team, and

capable of and at the time earning Five Dollars per

day as wages. That at the time, he was a kind and

loving husband and father, and a good provider for

his family. That at the time of his death he was

thirty-eight years of age. That he was the sole sup-

port of the plaintiffs, and that by the negligence of

the said defendant as aforesaid, the plaintiffs were

damaged in the sum of Twenty-five Thousand Dol-

lars.
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Wherefore the plaintiff prays judgment against

the defendant in the sum of Twenty-five Thousand

Dollars, and for their costs and disbursements herein.

RAY & DENNIS,

Attorneys for the plaintiff,

526-8 California Bldg.,

Tacoma, Washington.

(Verification by Daisy Morgan)

(Filed Superior Court Jan. 27, 1911).

Answer

Comes now the defendant and for answer to the

complaint of the plaintiffs, alleges as follows

:

I.

For answer to Paragraph I, defendant admits the

allegations therein contained.

II.

For answer to Paragraph II, defendant admits the

allegations therein contained.

III.

For answer to Paragraph III, defendant admits

the allegations therein contained.

IV.

For answer to Paragraph IV, defendant denies

each and every material allegation therein contained.

V.

For answer to Paragraph V, defendant denies

each and every material allegation therein contained.
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VI.

For answer to Paragraph VI, defendant admits

that there were two tracks upon the right of way

of this defendant at the place mentioned in the com-

plaint of the plaintiffs; but further answering said

paragraph, denies each and every other material al-

legation therein contained.

VII.

For answer to Paragraph VII, defendant admits

that on the night of the 29th day of January, 1910,

Charles Morgan, accompanied by a lady and her

daughter who reside in the neighborhood of said

Morgan, were upon the railway tracks of this de-

fendant, and that at said time the said Morgan was

struck by a train which was moving in a westerly

direction and instantly killed. Defendant further

answering said jDaragraph denies each and every

other material allegation therein contained.

VIII.

For answer to Paragraph VIII, defendant denies

each and every material allegation therein contained,

save and except that the said Charles Morgan was

struck and killed by a train operated upon defend-

ant's line of railroad.

IX.

For answer to Paragraph IX, defendant denies

each and every material allegation therein contained.

X.

For answer to Paragraph X, defendant alleges that

it has no knowledge or information concerning the

age of the said Charles Morgan or the amount he was
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earning per day as wages, and therefore denies the

same to the extent that plaintiff be required to make

proof thereof, and further answering said paragraph

denies that the plaintiffs were damaged in the sum

of Twenty-five Thousand ($25,000.00) Dollars, or

any other sum whatsoever by reason of the negli-

gence of this defendant.

Defendant for a further and affirmative defense

to plaintiffs' cause of action, alleges as follows

:

I.

That on the 29th day of January, 1910, one

Charles Morgan wrongfully and without right or

authority entered upon the premises and railway

tracks of this defendant, and while there failed to

exercise proper care for his own protection and keep

a constant lookout for approaching trains operated

upon said tracks, and carelessly, negligently and un-

necessarily placed himself in a position of great

danger on said track, and negligently failed to leave

said tracks after being warned of the approaching

of a train thereon and as a result thereof was struck

and instantly killed by a train operated upon said

tracks.

WHEREFORE, defendant prays that plaintiffs

take nothing by reason of their said action and that

this defendant recover its costs and disbursements

herein expended.

(Signed.) GEO. T. REID,

J. W. QUICK, and

L. B. da PONTE,
Attorneys for Defendant.
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(Verification by J. W. Quick.)

(Acceptance of service.)

(Endorsed) :

"FILED

U. S. CIRCUIT COURT
Western District of Washington

MAR 7 1911

SAM'L D. BRIDGES, Clerk.'*

Reply

Comes now the plaintiff and in reply to the affirma-

tive defense contained in the answer to the complaint

filed herein alleges, admits and denies as follows

:

She denies each and every allegation contained in

said affirmative defense.

RAY & DENNIS,

Attorneys for the Plaintiff,

526-7-8 California Bldg.,

Tacoma, Washington.

(Verification by Thos. F. Ray.)

(Acceptance of service.)

(Endorsement) :

"FILED

U. S. CIRCUIT COURT
Western District of Washington

SEP 11 1911

SAM'L D. BRIDGES, Clerk."
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Verdict

We, the jury empanelled in the above entitled case,

find for the plaintiffs and assess their damages at

the sum of SEVEN THOUSAND DOLLARS ($7,-

000.00).

FRANK R. SPINNING, Foreman.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

SEP 22 1911

SAM'L D. BRIDGES, Clerk."

Judgment

Now on this 29th day of September, 1911, the

above cause coming on for hearing before the Court

on the motion of the defendant for judgment notwith-

standing the verdict and for a new trial in the event

said motion is denied, the defendant appearing by

J. W. Quick, its attorney, and the plaintiffs appear-

ing by Maurice Langhorne and Charles E. Dennis,

their attorneys, and said motions having been argued

to the Court and having been duly considered the

Court finds as a matter of law that the evidence is

not sufficient to sustain the verdict of the jury re-

turned therein and not sufficient to entitle the plain-

tiffs to judgment against the defendant.

IT IS THEREFORE ORDERED AND AD-

JUDGED by the Court that the defendant have

judgment in its favor notwithstanding the general
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verdict returned in favor of the plaintiffs and that

the plaintiffs take nothing by reason of their said

action and that the defendant recover its costs and

disbursements herein expended.

To which order and judgment of the Court the

plaintiffs are given an exception.

FRANK H. RUDKIN,

Judge.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

OCT 9 1911

JAMES C. DRAKE, Clerk.

By ALBERT P. CLOSE, Deputy."

Assignment of Error

Comes now the plaintiffs, and files the following

assignment of errors upon which it will rely upon

its prosecution of its writ of error in the above

entitled cause in the United States Circuit Court of

Appeals for the Ninth Circuit, for relief from the

judgment rendered in said cause.

I.

The Honorable Circuit Court erred in granting

the motion of defendant for judgment notwithstand-

ing the verdict of the jury.

II.

The Honorable Circuit Court erred in granting

judgment in favor of the defendant.
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Wherefore, plaintiffs, plaintiffs in error pray that

the judgment of the Honorable Circuit Court of the

United States for the Western District of Washing-

ton, Western Division, be reversed and that such

direction be given that full force and efficiency may

inure to the plaintiffs by reason of their prosecu-

tion of said cause.

RAY & DENNIS,

Attorneys for Plaintiffs.

(Endorsed)

:

'TILED

U. S. CIRCUIT COURT
Western District of Washington

NOV 27 1911

JAMES C. DRAKE, Clerk.

By ALBERT P. CLOSE, Deputy."

Bill of Exceptions

BE IT REMEMBERED that on this the 21st day

of September, A. D. 1911, the above entitled cause

came on for trial in the above named Court before

the Honorable F. H. Rudkin, Judge presiding and a

jury.

The plaintiffs appearing and being represented by

their attorneys and counsel, Messrs. Hayden & Lang-

horne and Messrs. Ray & Dennis, and

The defendant appearing and being represented

by its attorneys, Geo. T. Reid and J. W. Quick,

Thereupon the following proceedings were had and

done and testimony taken, to-wit

:
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C. W. HOLMES, a witness called and sworn on

behalf of the plaintiffs testified as follows:

(Testimony of C. W. Holmes)

DIRECT EXAMINATION.

(ByMr. LANGHORNE):
I am a locomotive engineer in the employ of the

Northern Pacific Railway Company and have been

for the past 12 years. In January of last year, my

run was between Tacoma and Centralia. The fire-

man was Holm. On the night of the 29th of January,

1910, I was coming in from Centralia on a freight

train. The train consisted of three cars and a

caboose. At South Tacoma, my orders were to use

the west bound main line between South Tacoma and

Tacoma. It has not been the custom in coming in to

use the West Bound track. Between South Tacoma

and Tacoma, it is about level and I was running

about 20 miles per hour and I made no stops between

South Tacoma and Pacific Avenue.

CROSS-EXAMINATION.

(By Mr. QUICK)

:

I first learned that I had struck Morgan the next

morning. The west bound track coming in is the

track next to the Casket factory, the left hand track

coming the way I was coming. That is the only way

that we can get in when the other track is blocked.

The engine was running front end first.

(Testimony of A. L. Funk for Plaintiffs)

DIRECT EXAMINATION.

(By Mr. LANGHORNE) :

My business is a civil engineer. (Counsel for de-
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(Testimony of A. L. Funk, for plaintiffs.)

fendant accepts the plat as correct.) The place

marked on the plat as 'Coffin Building' is where the

Willamette Casket Building is. At the end of the

straight line marked on the plat is where the lines of

the T. R. & P. end, the end of the Jefferson Avenue

or Center Street car line. What is marked as 'trail'

is a path leading from the end of that car line down

to the tracks of the railway company. The distance

from the end of the trail to where figures 814 are

placed on the map is 814 feet. The distances are as

follows : 814 is the first switch from the trail. That

switch leads to the Casket Company's building. The

distance from the point that is marked 814 to the west

end of the building is not quite 300 feet. And from

the west end of the building to the Pine Street cross-

ing is very near 1200 feet. The tracks come around

a curve at the Pine Street crossing, the degree of

this curve is about 1/30 or 2 degree curve.

CROSS-EXAMINATION.

(By Mr. QUICK):
A train coming into Tacoma could be seen from

the Willamette Casket Company's plant as soon as

the train came around the curve at Pine Street. That

is a distance of about 1200 feet.

(Testimony of L. L. Doty)

DIRECT EXAMINATION.

(By Mr. LANGHORNE)

:

I reside on Pine Street about a half a block from

the track of the Northern Pacific Railway Company,

4 blocks diagonally from the Willamette Casket Fac-
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(Testimony of L. L. Doty.)

tory building to the southeast. In going to and fro

from my home, I use the Jefferson Avenue Car line.

That terminates on Sprague Street, on the west side

of the tracks of the Northern Pacific Railway Com-

pany. I have lived at my present place of residence

for the past 14 years. I reach my home by taking

a foot-path from the street car line which leads up

to the railroad track, then walk up the railroad track.

About half way between the Pine Street crossing

and the south end of the casket factory, I turn off

and go to my home. I have been using the track of

the railway company to go to and fro from my home

ever since I have lived there. No objection was ever

raised to this, and I was never warned or notified

not to use the track. On an average fifty people or

more go to and from their home in the same manner

that I do, and have been doing this for the past 14

years. I use this route day and night. (Witness

then described the route on the map and summarizes

it as follows : he used the trail between the street car

tracks and the railroad, then followed the tracks of

the Northern Pacific Railway Company down to the

point where he desires to turn off, and had been doing

this for the past 14 years.)

The custom of the railroad company was that

trains coming in from Portland would come in on the

east side and would go out on the opposite.

CROSS-EXAMINATION.

(By Mr. QUICK)

:

There are no streets crossing the railway tracks
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(Testimony of L. L. Doty.)

between the places where he goes on the track from

the end of Jefferson street car line till he comes to

the Pine street crossing, and none between this trail

and the city till the Bailey street crossing. Between

the two crossings there is a distance of about a mile.

There is no street crossing between the two. (Counsel

then hands witness photograph marked as Defend-

ant's Identification 2, which is admitted to be ap-

proxim.ately correct with the exception of the build-

ing shown on the left looking south, which has been

put in since the accident.

)

(Testimony of A. B. Hall)

DIRECT EXAMINATION.

(ByMr. LANGHORNE):
I live about two blocks from the Pine Street cross-

ing up on the hill, on the east side of the track of

the Northern Pacific, and have lived there about 8

years. My usual route in going to and coming from

my home is as follows: I come down Pine street,

then go across lots and strike the railroad track about

half way between the casket factory and Pine street

crossing. Then I go down the track of the railroad

company straight, and then come across to the car

line, following the trail to the car line. In going

from the city home, I follow practically the same

road. I have been accustomed to do this for the past

8 years. No notice was ever given me by the rail-

road company not to follow this route, and on the

average 40 or 50 people use it in the same way going

to and fro from their homes. I have been in the



Northern Pacific Railway Company 19

(Testimony of A. B. Hall.)

habit of using it day and night.

(No cross-examination.

)

Mr. LANGHORNE : I see counsel do not cross-

examine the witnesses. I have a lot of cumulative

testimony on that subject.

Mr, QUICK: I will admit the evidence of Mr.

Doty and Mr. Hall as to the use of the track states

about the condition as exists there.

(Testimony of L. A. Doty)

DIRECT EXAMINATION.

(By Mr. LANGHORNE):
Mr. Morgan was a neighbor of mine, lived on the

next street back of us on Junette St. I met him on

the evening in question when he got off the car at

Jefferson Avenue. My daughter and I got off the

car at that point and Mr. Morgan waited at the

path for us to come up with him, and so we all

walked together. We took the path leading from

the car line to the Northern Pacific tracks. It was

about 11 o'clock when we got off the car. The night

was very dark and cloudy. It had been raining in

the city, but it was not raining when we walked up

the track.

Q. Do you know about how far you could discern

objects at night, about how far distance?

A. I could not see more than about ten feet, I

guess, it was very dark.

We did not discern who Mr. Morgan was until we
got right near him, and I remarked we would have

company up the track. He says, *Well, I don't know
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(Testimony of L. A. Doty, for plaintiffs.)

whether you will or not, I will." I remember those

words. We walked together. One on the outside of

the path and one in the track. My daughter was

on the outside, I was next and Mr. Morgan was on

the outer side in the west track, for a ways, and then

we walked along and my daughter lost a button off

of her coat just as we came to the switch running

into the casket factory. It was so dark Mr. Morgan

lit a match and found the button right away because

it struck my daughter's shoe, and she heard it bound

;

and that was why I realized it was so dark, because

it was necessary to have that little match lit to see

that button, and as we got to the switch, I was walk-

ing in the middle of the track.

Q. Referring to Defendant's Exhibit One, can

you show the jury about where you were at the time

spoken of by you when your daughter lost the button?

A. About here (indicating). Mr. Morgan lit a

match and she picked the button up and put it in her

pocket. Right here we separated and my daughter

walked over here, and he was over there (indicating

on the plat).

Q. That is Mr. Morgan was walking in the space

between the two tracks?

A. Between the two tracks, and then my
daughter, after we got way up here, she left the

track and walked on the outside, and my feet were

very sore, I had travelled a great deal, and she re-

marked I had better walk on the path, that it was

easier walking for my feet, and so she walked in ad-
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(Testimony of L. A. Doty, for plaintiffs.)

vance and I behind her, and Mr. Morgan later step-

ped over in here in the middle of the west track.

We walked along down the track in that way, Mr.

Morgan in the middle of the track and my daughter

a little in advance of him probably 5 feet, and I was

just a little behind Mr. Morgan. Mr. Morgan got a

little bit ahead of me because of my feet I suppose.

We were not talking, and being so dark, and I was

not much acquainted with him, only knew him as

a neighbor, and we had nothing to say, and just

walked along quietly, when I happened to look up,

just happened to look, and saw a dim light, and I

knew that was a moving light, and I remarked to

Mr. Morgan, *'Mr. Morgan, you had better get off

the track," and that moment or second my daughter

turned around to me in her path and says, "ma, you

know the train don't come down this track" and she

travelled the track so much more than I have that

she knew positively the train would not come down

that track because it never had, and while she spoke

the train rushed by and Mr. Morgan was struck.

When the train rushed by I was at about the south

end of the casket factory, the farthest end from Jef-

ferson avenue car line.

Q. Now Mrs. Doty, I will ask you to state to the

jury whether or not the train whistled before it

struck Mr. Morgan?

A. I am sure the train never made any sound of

any sort.

Q. Did it have a headlight on ?
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A. It had a light. I can swear it had a light.

It was not a good light, because the lights that were

usually on the trains scare me.

Q. Did you see any flash of light along the rail?

A. No flash at all. I have seen headlights of

engines many times, Ihis light might be as large as

one of these globes (indicating electric light globes

in Court room), but it was dim, it was not bright,

it did not flare up like a light of that kind ought to.

Of course it might be bigger than an electric light

globe, but I should judge something like it.

The train did not sound any bell. My daughter,

as the train flew by went down the embankment. I

have seen trains running by here right along. This

train was going awfully fast ; faster than any train

I ever saw go.

After the train had gone by, I went to the casket

factory and got the man there to go to find Mr.

Morgan's body (Mr. Quick admitted here that Mor-

gan had been struck by the train and killed). We
found the body about the middle of the casket fac-

tory; he was struck at about the south end of the

casket factory.

CROSS-EXAMINATION.

(By Mr. QUICK)

:

After we passed the switch going south, my
daughter stepped over in the path outside of the

track. There is a path along there. I stepped out

there afterwards also. It was a little better walk-

ing for my feet. The ties stuck up like they show
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in the photographs, except in the middle of the track

where it is better walking. Mr. Morgan had been

walking over between the two tracks, the east bound

and west bound, and when my daughter got over into

the path, he got in between the rails. At the time

Mr. Morgan was struck, he was walking between the

rails of the track, in the middle of the track. Aa

the train came up, my daughter ran down off of the

path, and I think that I stayed on the path. That is

where my daughter found me when she came back.

I might have stepped aside a step or two. I did not

hear the train coming, but saw the moving light first.

On the 3rd day of February, I made a statement to

Mr. Newton. At that time, I told him the train was

on the straight track when I saw the light. I do not

remember saying that I thought it came around the

curve at all. I know it was already around the curve

when I saw it. It was on a straight line. It was a

very bad night, the wind was blowing some, I was

walking most of the time with my head down, just

as one naturally would. It was not windy enough

for me to say it was a very windy night, it was a

very dark night. It had rained in the city a little.

Q. When you saw the light you told Mr. Morgan

he had better get over where you were?

A. I said Mr. Morgan, you better get off the

track, I remember saying those words.

Q. And he said no, the trains never come,

—

A. No, I do not remember he said anything, no,

sir, I noticed my daughter. If he said anything, I
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did not hear him because my daughter remarked in

the same following breath and said, "ma, you know

the trains don't come down this track." She has

travelled the track so much more than I have and

gotten better accustomed to the trains than I was.

I was not sure the trains came down that track

or not. When I saw that light I took it to be the light

of the train and thought the engine was coming on

that track. I remarked to Mr. Morgan 'better get

off the track,' my daughter was ahead of me at the

time, just a little in advance of me. I do not remem-

ber whether he said anything or not, if he did, I did

not hear him. My daughter turned around and said

I know the trains did not come down that track.

Q. Did you say anything in reply to your

daughter?

A. I didn't have time, sir.

Q. Just about that time,

A. The train flew by.

The train was coming toward me. The light was

about the size around of one of these electric globes

here in the room, it was a very dim light.

REDIRECT EXAMINATION.
(ByMr. LANGHORNE):

Q. When you saw the light and spoke something

about it, you were looking up the track?

A. Yes, sir, I just looked up the track.

Q. And you called attention to it?

A. Yes.

Q. And you were just about to speak to your
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daughter, and she replied and the train whizzed by?

A. Yes, sir ; as I spoke to Mr. Morgan.

The COURT : Q. How far was the light away

when you saw it?

A. It seems to me it was not more than twenty

or thirty or forty feet, something like that ; it seemed

quite close.

(Testimony of Myrtle Doty, for Plaintiffs)

DIRECT EXAMINATION.

(ByMr. LANGHORNE):
I am the daughter of Mrs. Doty who just testi-

fied. The night in question was dark and a little

windy. I was ahead, then Mr. Morgan and then

Mamma. Then just before we got to the switch, we

stopped to find a button as my mother told you. Mr.

Morgan had to light a match to see, and it was al-

most directly in front of us, and he picked it up and

then we went on. We all three of us walked in the

track as we crossed the switch. Just as we crossed

the switch, Mr. Morgan stepped off between the two

double tracks and then I stepped off on the outer side.

I told mamma she had better walk over there, too,

because it was better walking. I hardly ever walk

between the rails of the track. That is one reason

I told mamma to step off. Then we walked on, I must

have been about ten feet ahead of mamma, maybe a

little more, and after awhile Mr. Morgan stepped

over in the track. That brought him nearer to me.

I think mamma made some remark, I am not sure,

because I was ahead, and I am not sure whether they
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were talking or not, but as we were going along

mamma says Mr. Morgan you had better get off that

track. We were about midway between the center

of the Casket Factory and the end. I understood

Mr. Morgan to say something about trains coming

down that track too, and then I turned around and

I says, "no, mamma, you know the trains don't come

down this track, I never saw them come down it,"

and just as I finished saying that I looked up and

the train was right on to me. The train rolled past

me I think before I got off the track, it was going

so awfully fast, I never saw a train going so fast. It

never whistled or rung any bell. There was a head-

light on the train, but it was the dimmest one I have

ever seen. There was no flash along the rails like the

big head lights have, just as I saw the light, I saw

the rails directly in front, but just a short distance

from the engine. I ran toward the casket factory,

down the embankment. After the train passed, I

went to find Mr. Morgan, and found him a little be-

yond the center of the casket factory.

CROSS-EXAMINATION.

(By Mr. QUICK)

:

There is always a light breeze coming down the

track. I told Mr. Newton that the wind was blowing

so hard in my face it was difficult to carry on a con-

versation which is a fact, as it is always blowing

down the track. I turned around to speak to mamma
as I naturally would.

Q. What caused you to remark "better get off
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the track?'*

A. Mamma said she saw the light.

Q. And then she mentioned the fact better get

off the track?

A. Yes, sir.

Q. Did Mr. Morgan get off the track?

A. He did not have time.

Q. He did not have time after your mother made

that remark?

A. No, sir.

Q. You had time to turn around and say the

trains don't come down this track?

A. Yes, sir, as soon as I said that, the train was

right there. I had no more than said it than the

train was on me, and there was not time for Mr.

Morgan to get off the track.

Q. And you saw it as it went by or before it came

to you?

A. Just before it got to me, I saw the light, but

it was too, —
Q. What?

A. I saw the light and I had no more than seen

it before it was past me. I think I could have seen

the light as it came around the curve, if I was look-

ing that way, but I was holding my head down, and

I turned to speak to m.amma. She had spoken to me

about the train, and that was what first attracted

my attention to the train.
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DIRECT EXAMINATION.

(By Mr. LANGHORNE)

:

Mr. Morgan earned $4.50 per day. (Mr. Quick

here admitted the ages of the children were as stated

in the complaint, the age of the deceased, the fact that

the plaintiff, Mrs. Morgan was the widow of the

deceased, the mother of the children, and that

deceased was the father of them and that he was a

good husband, also that Daisy Morgan was the regu-

larly appointed guardian ad litem.

It was further agreed that the expectancy of life

of a man of Mr. Morgan's age is practically 29 years.

Plaintiffs rest.

DEFENSE

The plaintiffs having rested, the defendant re-

called Mr. C. W. Holman.

(Testimony of C. W. Holman)

DIRECT EXAMINATION.

(By Mr. QUICK)

:

I was the engineer on the night of this accident.

The engine had an oil lamp for a head-light. That

is the character of light that has been used for a num-

ber of years. Later years we have the electric lights.

At that time it was the custom.ary light, and has been

ever since the locomotive was built. That night, it

was dark and cloudy and the wind was blowing and

it was raining. The rain did not have any particu-

lar effect on the engine except to cover the outside

glass with drops of water, and that of course dims
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the light so that it don't shine as well as though there

was no water on the glass. I was in the cab on the

right hand side. I did not see anything of the

deceased or any person on the track at that time.

My attention is sometimes diverted to the engine, but

not to any great extent. On plaintiff's exhibit A be-

tween the casket factory and Pine street crossing,

what is marked W is a whistling post. That is for

use in going west, out of town, towards South Tacoma

from here. That does not indicate for a train com-

ing in to whistle. On the opposite side of Pine street

ihere is a whistling post. This is about a quarter

of a mile away, before we reach that crossing. The

bell of my engine was ringing. We have an automa-

tic bell ringing and they are always ringing in yard

limits or approaching railroad crossings or street

crossings at grade. We have an automatic bell

ringer. As a rule that is turned on when we leave

South Tacoma, or approach road crossings; when

we whistle for road crossings we generally turn the

little valve to set the bell going. When an engine is

approaching say at 20 miles an hour, the person in

front of the engine, that is in the direction in which

the engine is going can hear the bell. It sounds bet-

ter after the train had gone by, but it is for a warning

of an approaching train.

CROSS-EXAMINATION.

(By Mr. LANGHORNE)

:

I did not say that electric headlights were not in

use in 1910. I said my engine was not equipped with



30 Daisy Morgan et at. vs.

(Testimony of C. W. Holman.)

one. With an electric headlight, one can see a good

deal further than we can with an oil burner. I have

no independent recollection of the fact that the bell

was ringing no more than the custom.

(In reply to a question by a juror) if the reflector

of that light was clean and in good condition and

the light was burning bright, I could discern an ob-

ject about 12 car lengths. I could not say whether

or not I could have seen anyone if my light had been

in first class condition, probably could about 8 to 12

car lengths. I was looking out, my attention is never

diverted to the machinery of the engine for more

than an instant. It only takes an instant to gauge

the amount of water in the boiler. In that time, I

might travel four or five car lengths.

Counsel agreed that the expectancy of life of a

man of Mr. Morgan's age is practically 29 years.

Defendant rested.

Defendant's Motion

Comes now the defendant and moves the Court to

instruct the jury to return a verdict in favor of the

defendant under all the evidence in the case.

The COURT : I have always made it a rule never

to try one of these damage suits but once. I am under

the impression that a jury will find it very difficult

to bring in a verdict for the plaintiffs in this case if

they follow my instructions, but I will submit the case

to the jury. (Defendant saves an exception.)

The cause was thereupon argued to the jury by
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counsel for the respective parties.

Charge to the Jury

Gentlemen of the Jury : It is admitted in this case

that Charles Morgan was killed by an engine operated

by the defendant company over its road on the 29th

day of January, 1910, while walking on the right

of way between the tracks. At the time of his death,

it is alleged and admitted, that he was a kind and

loving husband and father, a good provider for his

family and was of the age of thirty-eight years.

This action is brought by his widow and minor

children to recover damages for his death, which is

alleged to have been caused through the wrongful

act and neglect of the defendant. This action is

based upon the theory that the deceased was a

licensee on the railroad right of way at the time he

met his death, and that his death was caused through

the negligence of the defendant company.

The defendant, on the other hand, denied that it

was guilty of negligence, and alleges that the deceased

was guilty of contributory negligence which resulted

in his death.

As to whether the deceased was a licensee upon

the right of way and as to the duty which the railroad

company owes to a licensee, and the duty which the

licensee owes to the railroad company, I will give you

the instructions given by Judge Donworth in the case

of Baxter against the Northern Pacific Railway Com-

pany, which have been approved by the Circuit Court

of Appeals of this Circuit.
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The plaintiffs claim that the deceased was a

licensee upon the railroad track or right of way of

the company, and it becomes important for you to

consider what a licensee is and what his rights are,

and what duty the company owes to him. It is

claimed that the deceased became a licensee by reason

of the habit of persons walking along portions of the

railroad track in this location, and it is claimed the

railroad company permitted this to be done, and

acquiesced in it, making no objection and so forth.

These are facts for you to consider, and you are to

determine what these facts were. Where there are

portions of the railroad track which many people

have been in the habit of using as a foot-path for a

considerable period without objection on the part of

the railroad company, although without express

license so to do, train operators are required to take

notice of such usage, and of the conditions which

actually exist and to regulate their actions accord-

ingly. Proper regard for the safety of persons and

property entrusted to their care, and for human life

in general, should impel them to do so. When for a

considerable period, numerous persons have been ac-

customed to walk along a railroad track between

given points, either for business or pleasure, the train

operators should take notice of the practice, and

in approaching such places should be required to ex-

ercise reasonable precaution to prevent injury to

them.

The plaintiffs claim the circumstances were such

as to bring the situation within the rule of law that
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I have stated in regard to the position of the licensee.

If the deceased was a licensee all that can be said of

the duty of the railroad company in that regard is

that it was bound to use reasonable precautions to

avoid injuring him. Whether it used reasonable pre-

cautions, such precautions as were reasonable, and

as ordinarily prudent persons would have used under

the circumstances of the case, is for you to determine.

The railroad company would be responsible for the

acts of its servants and agents, and what its servants

did there at that time was the act of the company.

Train operators knowing the usage which prevails

may reasonably be required to anticipate the pro-

bable presence of persons on or near the track at

such places, that is places where this custom has

been pursued by numerous persons for a consider-

able period of time, so that it has become known to

the railroad company and its employees, and has

been prosecuted without objection by the company,

and trainmen should be on the look-out when their

attention is not otherwise directed to the performance

of their other duties; a general license to a party

to walk upon the railroad track does not mean the

railroad company is to be the insurer of the safety

of all persons who avail themselves of that permis-

sion. While the license adds to the responsibility

of the railroad company and imposes upon it a

greater burden of care than it would otherwise be

under, it does not affect the duty that rests upon the

licensee, in this case that is the deceased, to take all

due precautions to avoid injury to himself. If the
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negligence of the deceased was one of the proximate

causes of the injury which he sustained, it is directly

contributed to the unfortunate result, the plaintiffs

cannot recover even though the negligence of the

railroad company contributed to it. The rule is the

same whether the injured person be a trespasser on

a railroad track or a mere licensee.

The license gives him no higher right than a

traveler upon a public highway at a railroad cross-

ing. Such licensee himself is under the highest obli-

gation to look out for his own safety and cannot re-

cover if his own want of due care approximately

contributes to his misfortune. There is imposed upon

the licensee under such circumstances the highest

duty to exercise the utmost care or vigilance in look-

ing for the approach of engines or trains. The track

is the property of the railroad company which it has

the right to use at any and all timxcs. The rule is well

established that it is the duty of the traveler to look

and listen before crossing or walking on a railroad

track. He has no right to assume at any time, either

day or night, that cars will not be run over the track.

It was the duty of the deceased at all times when on

the track or near enough to it to be in danger, to

exercise constant vigilance. It was the duty of the

deceased to keep his eyes open and look out for cars

and engines in both directions. Manifestly he could

look in opposite directions constantly but whether

he exercised reasonable care and prudence under

the circumstances is a question for you to decide.

You are bound of course to apply the law as the
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Court states it to be ; that is you are bound by your

obligations as jurors to find that if the deceased

failed to take those precautions and exercise that

vigilance which an ordinarily prudent person under

those conditions and circumstances would have used,

and if you find that the lack of such care and pru-

dence contributed to his injury, so that without it the

injury would not have occurred, then he was guilty

of contributory negligence, and you must so find.

What precaution and what acts and what omis-

sions constitute due care on the one hand or negli-

gence on the other is for you to determine according

to the circumstance of the case as you find them to

be under the rule which I have stated. In consider-

ing what constitutes due care on the part of each of

these parties you will consider all the facts which

you believe from the evidence existed at that time.

What precautions the company should have taken

in the exercise of due care and what actually oc-

curred there is all for you to consider. If you find

that the defendant took the usual precaution and

exercised the care that an ordinarily prudent person

would exercise under like circumstances, then you

cannot find the defendant guilty of negligence. If

you find that the defendant was guilty of negligence

and the negligence was the cause, the direct cause

of the injury to the deceased, then as I say you are

to consider how the deceased conducted himself, and

what a reasonably prudent person would have done

under those circumstances, and you are to consider

whether he did what a reasonably prudent person
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would have done under those circumstances,

considering the fact that he was on a rail-

road track. The track is of itself a warning and

that no person has a right to assume that trains or

cars will not be operated over it at any hour or min-

ute of the day or night.

Some testimony has been offered here, gentlemen,

of the jury, tending to show that this was a double

track and that one track was generally used by trains

going in an easterly direction, and the other track

by trains going in a westerly direction. Both tracks,

however, belonged to the railroad company. It had

a right to use them both as it saw fit. It had a right

to run trains over the tracks in either or both direc-

tions, and in doing so it violated no rights it owed

to the deceased or the public in general. The fact

that trains usually run in an easterly direction over

the other track is a question, however, which you

have a right to take into consideration in determin-

ing whether or not the defendant was negligent, and

whether or not the deceased was guilty of contribu-

tory negligence.

There is testimony here tending to show that this

engine was not equipped with an electric head-light.

I charge you as a matter of law that there is no law

requiring the company to use an electric head-light

on an engine of this class. You have a right, how-

ever, to consider the kind of light actually used in

determining whether or not the defendant company

exercised due care. In determining the cause you

will consider all the facts and circumstances as dis-
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closed here by the testimony, and consider the conduct

of the deceased at the time. You w.U consider the

fact his companions they saw the head-hght but

whether they saw it in time to protect him from m-

iurv is for you to determine, and it is also for you

to determine whether or not they saw the lights com-

ing as they might have seen it if they had been in

the exercise of that constant degree of care which

the law requires. In determining also how far this

liaht might have been seen you have a right to take

into consideration your own knowledge and ex-

perience in life. The knowledge which you have

gained as men you have a right to apply as jurors.

The burden of proof is upon the plaintiffs m this

case to show by a preponderance of the testimony

that the defendant company was negligent, and that

negligence was the proximate cause of the injury

and death of the deceased. On the other hand the

burden of proof is upon the defendant to show that

the deceased was guilty of contributory negligence.

If under the testimony, guided by these rules, you

find the defendant company was negligent and the

deceased was free from contributory negligence, you

will return a verdict in favor of the plaintiff, and

if you find that the deceased in the exercise of that

degree of vigilance which the law exacts from one

traveling upon the railroad tracks could have saved

himself from injury by the exercise of ordinary care,

your verdict will be for the defendant.

Mr LANGHORNE : I will ask the Court to charge

in his own language that the presumption is that the
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deceased was careful at the time he met with the

accident that killed him, and that this presumption

is a substantial one and can only be removed by evi-

dence to the contrary, or by evidence of those facts

and circumstances which would necessarily remove

the presumption.

Mr. QUICK : I do not understand that to be the

law when the facts as to how the injury occurred

are known and testified to. That presumption only

exists in cases where the cause of death is not known

and cannot be testified to by witnesses.

The COURT : In the language of the Supreme

Court of the United States, that is the presumption,

gentlemen of the jury, but it is a presumption that

is easily overcome. It is a matter of common knowl-

edge that a great many people do not exercise that

degree of care which the law exacts for their own

protection and safety. Accidents that happen every

day convince us of this. You can give to the pre-

sumption such weight as you deem it entitled to under

all of the circumstances, but the testimony here shows

the manner in which the deceased met his death and

how he was walking along the track and so forth,

and if from these facts and circumstances you are

convinced he was not exercising proper care for his

own safety, the presum.ption of law cannot avail

these plaintiffs.

In reference to the statement read from Judge

Cooley, I will further charge you that it has no ap-

plication to the facts in this case. That only relates

to a case of wilful or intentional injury and no such
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case is presented here.

Thereupon the jury retired to consider their ver-

dict.

Verdict

Thereafter the jury returned into Court its ver-

dict in favor of the plaintiffs assessing their damages

in the sum of $7,000.00.

Judgment

Thereafter the defendant made a motion that

judgment be entered in favor of the defendant not-

withstanding the verdict of the jury, which motion

was allowed by the Court, and judgment was entered

up for the defendant. To which the plaintiffs duly

excepted and exception was allowed.

Now in furtherance of justice and that right may

be done, the plaintiffs present the foregoing as its

bill of exceptions in this cause and prays that the

same may be settled, allowed, signed and certified

by the judge as provided by law and filed as a bill

of exceptions.

HAYDEN & LANGHORNE,

RAY & DENNIS,

Attorneys for Plaintiffs.

Service of the foregoing bill of exceptions and

receipt of copy thereof is hereby acknowledged this

22d day of November, A. D. 1911.

J. W. QUICK,

Attorney for defendant.
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(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

NOV 27 1911

JAMES C. DRAKE, Clerk.

By Albert P. Close, Deputy."

Order Settling Bill of Exceptions

Now on this 5th day of December, A. D. 1911, the

above cause coming on for hearing on the applica-

tion of the plaintiffs to settle the bill of exceptions in

said cause, plaintiffs appearing by Hayden & Lang-

horne and Ray & Dennis, and the defendant appear-

ing by J. W. Quick, its attorney, and it appearing to

the Court that the plaintiffs proposed bill of excep-

tions was duly served on the attorneys for the defend-

ant within the time provided by law and that no

amendments have been suggested thereto and that

counsel for the defendant have no amendments to

propose, and that both parties consent to the signing

and settling said bill of exceptions, and that the time

for settling said bill of exceptions has not expired,

and it further appearing to the Court that said bill

of exceptions contains all the material facts occurring

in the trial of said cause, together with the exceptions

thereto and all the material matters and things oc-

curring upon the trial except the exhibits introduced

in evidence, which are hereby made a part of said

bill of exceptions and the Clerk of the Court is here-
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by ordered and instructed to attach the same thereto

;

Therefore, upon motion of Ray & Dennis, attor-

neys for the plaintiffs, it is hereby

ORDERED that said proposed bill of exceptions

be and the same is hereby settled as a true bill of ex-

ceptions in said cause, and that the same is hereby

certified accordingly by the undersigned judge of

this Court who presided at the trial of said cause, as

a true, full and correct bill of exceptions, and the

Clerk of this Court is hereby ordered to file the same

as a record in said cause and transmit the same to

the Honorable Circuit Court of the Appeals for the

Ninth Circuit.

FRANK H. RUDKIN,
Judge.

(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk.

By Albert P. Close, Deputy."

Petition for Writ of Error

And now comes Daisy Morgan and William E.

Morgan, Marvin W. Morgan, Gladys M. Morgan, F.

I. Morgan, Estrella U. Morgan, Harold M. Morgan,

minors by their guardian ad litem, Daisy Morgan,

the plaintiffs herein and say that on the 29th day

of September, this Court entered judgment herein
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in favor of the defendant and against these plaintiffs

in which judgment and the proceedings had prior

thereunto in this cause certain errors were commit-

ted, to the prejudice of these plaintiffs, all of which

more in detail will appear from the assignment of

errors which is filed with this petition.

Wherefore the plaintiffs pray that a writ of error

may issue in their behalf out of the United States

Circuit Court of Appeals for the Ninth Circuit, for

the correction of errors so complained of, and that

a transcript of the record, proceedings and the

papers in this cause, duly authenticated, may be sent

to said Circuit Court of Appeals.

HAYDEN & LANGHORNE, and

RAY & DENNIS,
Attorneys for the Plaintiffs.

526-7-8 Cal. Bldg.,

Tacoma, Wash.

(Endorsed)

:

'TILED

U. S. CIRCUIT COURT,
Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk.

By Albert P. Close, Deputy."

Order Allowing Writ of Error

This 5th day of December, A. D. 1911, came the

plaintiffs by their attorneys, and filed herein and

presented to the Court their petition praying for the
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allowance of a writ of error, and assignment of

errors intended to be urged by them, praying also

that a transcript of the record and proceedings and

papers upon which the judgment herein was entered,

duly authenticated, may be sent to the United States

Circuit Court of Appeals for the Ninth Judicial Cir-

cuit, and that such other and further proceedings

may be had as may be proper in the premises.

On consideration whereof, the Court does allow

the writ of error upon the plaintiffs filing a bond

according to law in the sum of Three Hundred Dol-

lars.

FRANK H. RUDKIN,

Judge.

(Endorsed)

:

'TILED

U. S. CIRCUIT COURT,
Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk.

By Albert P. Close, Deputy."

Bond

KNOW ALL MEN BY THESE PRESENTS:
That I, Daisy Morgan, on the part of myself, and

as guardian ad litem for William E. Morgan, Mar-

vin W. Morgan, Gladys M. Morgan, F. I. Morgan,

Estrella U. Morgan, Harold M. Morgan, minors as

principal, and The Empire State Surety Company,

a corporation, as surety are held and firmly bound



44 Daisy Morgan et al. vs.

unto the defendant in error, Northern Pacific Rail-

way Company, a corporation in the full and just

sum of Three Hundred ($300.00) Dollars to be paid

to the said defendant. Northern Pacific Railway

Company, a corporation, its attorneys, successors or

assigns ; to which payment, well and truly to be made,

we bind ourselves, our heirs, executors and adminis-

trators jointly and severally by these presents.

Sealed with our seals and dated this 1st day of

December, in the year of Our Lord One Thousand

Nine Hundred and Eleven.

Whereas, lately in a Circuit Court of the United

States for the Western District of Washington,

Western Division, in a suit pending in said Court be-

tween Daisy Morgan on the part of herself, and as

guardian ad litem for William E. Morgan, Marvin

W. Morgan, Gladys M. Morgan, F. I. Morgan, Es-

trella U. Morgan, Harold M. Morgan, minors, plain-

tiffs, and Northern Pacific Railway Company, a cor-

poration, defendant, a judgment was rendered

against the said plaintiffs and the said plaintiffs

having obtained a writ of error and filed a copy

thereof in the Clerk's office of the said Court, to re-

verse the judgment in the aforesaid suit, and a cita-

tion directed to the said Northern Pacific Railway

Company, a corporation, citing and admonishing it

to be and appear at a session of the United States

Circuit Court of Appeals for the Ninth Circuit to be

holden at the city of San Francisco, in said Circuit,

on the 6th. day of January next.
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Now the condition of the above obligation is such

that if the said Daisy Morgan in behalf of herself

and as guardian ad litem for the minors aforesaid

shall prosecute said writ of error to effect and an-

swer all damages and costs if she fails to make the

said plea good, then the above obligation to be void,

else to remain in full force and virtue.

(Seal.) DAISY MORGAN.

(Seal.) DAISY MORGAN,
Guardian ad litem for aforesaid minors.

(Seal of Surety Co.)

THE EMPIRE STATE SURETY COMPANY.
By F. H. SMUTLAND,

Its Attorney in Fact.

APPROVED BY
FRANK H. RUDKIN, Judge.

(Endorsed) :

"FILED

U. S. CIRCUIT COURT,

Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk."

Order

Upon stipulation of the parties hereto that plain-

tiffs have an extension of time within which to file

their bill of exceptions, and it appearing to the

Court that ten days is not sufficient time within

which to file such a bill of exceptions.
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NOW, THEREFORE, IT IS ORDERED, that

the plaintiffs do have until the 1st day of December,

1911, in which to make and file their bill of exceptions

in the above entitled action.

Dated this 6th day of October, 1911.

C. H. HANFORD,
Judge.

(Endorsed)

:

'TILED

U. S. CIRCUIT COURT
Western District of Washington

OCT 6 1911

SAM'L D. BRIDGES, Clerk."

Copy of Writ of Error

UNITED STATES OF AMERICA.
THE PRESIDENT OF THE UNITED STATES
OF AMERICA, TO THE HONORABLE THE
JUDGES OF THE CIRCUIT COURT OF THE
UNITED STATES, FOR THE WESTERN
DISTRICT OF WASHINGTON, WESTERN
DIVISION—GREETING

:

Because in the record and proceedings as also in

the rendition of the judgment of a plea which is in

the said Circuit Court before you, or some of you,

between the said Daisy Morgan on the part of her-

self, and William E. Morgan, Marvin W. Morgan,

Gladys M. Morgan, F. I. Morgan, Estrella U. Mor-

gan, Harold M. Morgan, minors, by their guardian

ad litem, Daisy Morgan, plaintiffs in error, and
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Northern Pacific Railway Company, a corporation,

defendant in error, a manifest error hath happened

to the damage of the said plaintiffs in error, as by

their answer appears, and we being willing that

error, if any hath happened should be duly corrected

and full and speedy justice done to the parties afore-

said in this behalf, do command you, under your

seal, distinctly and openly, you send the records and

proceedings aforesaid, with all things concerning the

same to the United States Circuit Court of Appeals

for the Ninth Circuit, together with this writ, so

that you have the same at San Francisco, California,

in said Circuit within thirty days from the date of

this writ, in the said Circuit Court of Appeals, that

the record and proceedings aforesaid, being in-

spected, the said Circuit Court of Appeals may

cause further to be done therein to correct that

error, what of right and according to law and the

custom of the United States ought to be done.

WITNESS THE HONORABLE EDWARD
DOUGLASS WHITE, Chief Justice of the United

States, and the seal of this Court, this 5th day of

December, A. D. 1911.

JAMES C. DRAKE,
Clerk of the United States Circuit Court of the

Western District of Washington.
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(Endorsed)

:

"FILED

U. S. CIRCUIT COURT
Western District of Washington

DEC 5 1911

JAMES C. DRAKE, Clerk.

By Albert P. Close, Deputy."

Citation

THE UNITED STATES OF AMERICA,

THE PRESIDENT OF THE UNITED STATES
OF AMERICA, TO THE NORTHERN PACIFIC

RAILWAY COMPANY, DEFENDANT IN ER-

ROR—GREETING:
You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, at the Court room of

said Court, in the City of San Francisco, and State

of California, within thirty days from the date of

this Citation, pursuant to writ of error filed in the

Clerk's office of the Circuit Court of the United

States for the Western District of Washington,

Western Division, wherein Daisy Morgan, on the

part of herself and William E. Morgan, Marvin W.

Morgan, Gladys M. Morgan, F. I. Morgan, Estrella

U. Morgan, Harold M. Morgan, minors, by their

guardian ad litem, DAISY MORGAN, are plain-

tiffs in error, and the Northern Pacific Railway Com-

pany, a corporation, is defendant in error, to show

cause, if any there be, why the judgment in the said
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writ of error mentioned should not be corrected and

speedy justice done to the parties in that behalf.

WITNESS THE HONORABLE EDWARD
DOUGLASS WHITE, Chief Justice of the United

States, and the seal of said Court, this 5th day of

December, A. D. 1911.

(Seal.) FRANK H. RUDKIN.
Judge of the United States District Court, for the

Western District of Washington, presiding in Cir-

cuit Court of the United States, for the Western Dis-

trict of Washington.

Return on Service of Writ

UNITED STATES OF AMERICA, WESTERN
DISTRICT OF WASHINGTON.—ss.

I hereby certify that I served the annexed Citation

on the therein-named Northern Pacific Railway

Company, by handing to and leaving a true copy

thereof with Joe Quick, attorney of the said North-

ern Pacific Railway Company, personally at Tacoma,

in said District, on the 5th. day of December, A. D.

1911.

JOSEPH R. H. JACOBY,

U. S. Marshal.

By H. J. Doten, Deputy.

Marshal's fees $2.06

I hereby accept service of the within Citation for

the Northern Pacific Ry Co.

J. W. QUICK,

Atty. for N. P. Ry. Co.
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Clerk's Certificate

UNITED STATES OF AMERICA, WESTERN
DISTRICT OF WASHINGTON.—ss.

I, JAMES C. DRAKE, Clerk of the United States

Circuit Court for the Western District of Washing-

ton, do hereby certify that the foregoing and at-

tached papers are a true and correct copy of the

record and proceedings in the case of DAISY MOR-

GAN, on the part of herself, and WILLIAM E.

MORGAN, MARVIN W. MORGAN, GLADYS M.

MORGAN, F. I. MORGAN, ESTRELLA U. MOR-

GAN, HAROLD M. MORGAN, minors, by their

guardian ad litem, DAISY MORGAN, plaintiffs,

versus NORTHERN PACIFIC RAILWAY COM-

PANY, a corporation, defendant, as the same remain

on file and of record in my office.

I further certify that I hereto attach and here-

with transmit the Original Citation and Original

Writ of Error issued in this cause, together with

Original Exhibits, Plaintiffs' Exhibit "A," and De-

fendant's Exhibits 1 and 2.

I further certify that the cost of preparing and

certifying the foregoing record to be the sum of

$67.25, which sum has been paid to me by

the attorneys for the plaintiffs in error.
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IN WITNESS WHEREOF, I have hereto set my

hand and affixed the seal of said Court at the City

of Tacoma, in said District, on this 16th day of

December, A. D. 1911.

^ CLERK.




